


1s reversible error. Campbell v. Dir. of Revenue, 297 S.W.3d 656, 659 (Mo. App. 2009) (citation
omitted). We deny Petitioners' third point.

We will next address Petitioners’ allegation of error 1n their {irst point. In this point,
Petitioners claim that the Commission misapplied the burden of proot because, during the formal
hearing, the hearing officer placed the burden of proof on Petitioners rather than on Magruder.
The statute governing formal hearings on permit applications is section 444.773. Subsection 3
of this statute provides that where, as in this case, the Director rccommends issuing a permit, a
formal hearing may be held upon a timely petition from "any person whose health, safety or
livelihood will be unduly impaired by the issuance of this permit." /d. Following the formal
hearing, if the Commission finds, "based on competent and substantial scientific evidence on the
record, that an interested party's health, safety or livelihood will be unduly impaired by the
1ssuance of the permit,"” then the Commission may deny the permit application. § 444.773 4.
The statute further provides that, "[1]n any hearing held pursuant to this section[,] the burden of
proof shall be on the applicant for a permit.” /d.

While the statute says only that the burden of proof is on the applicant, the regulation
promulgated pursuant to the statute makes clear that the burden of proof is broken down into its
two components--the burden of production and the burden of persuasion®--and allocates those
burdens between the hearing petitioner and the applicant:

The burden of establishing an issue of fact regarding the impact, if any, of
the permitted activity on a hearing petitioner's health, safety or livelihood shall be

on that petitioner by competent and substantial scientific evidence on the record.
Furthermore, the burden of establishing an 1ssue of fact whether past

8See Kinzenbaw v. Dir. of Revenue, 62 S.W.3d 49, 53-54 (Mo. banc 2001) (noting that, "[w]hen courts
discuss the burden of proof, there are two components: the burden of producing (or going forward with}) evidence
and the burden of persuasion™).



noncompliance of the applicant is cause for denial of the permit application shall

be upon a hearing petitioner and/or the director by competent and substantial

scientific evidence on the record. Once such i1ssues of fact have been established,

the burden of proof for those 1ssues is upon the applicant for the permit.

10 CSR 40-10.080(3)(B). Pursuant to this regulation, the hearing petitioner has the initial burden
of production, that is, the "duty to introduce enough evidence on an issue to have the issue
decided by the fact-finder." BLACK'S LAW DICTIONARY 223 (9th ed. 2009). To meet the burden
of production, the petitioner must present "competent and substantial scientific evidence"
regarding the impact, if any, of the permitted activity on the petitioner's health, safety, or
livelihood.” 10 CSR 40-10.080(3)(B).

If the petitioner produces sufficient scientific evidence of the impact of the permitted
activity under this standard, the applicant must then satisfy the burden of persuasion, which is the
"duty to convince the fact-finder to view the facts in a way that favors that party." BLACK'S,
supra at 223. To satisfy the burden of persuasion, the applicant must prove, by competent and
substantial scientific evidence, that the petitioner's health, safety, or livelthood will not be unduly
impaired by the impact from the permitted activity. See 10 CSR 40-10.080(3)(B) and (D).}

In its order, the Commission did not distinguish between the burdens of production and

persuasion and, instead, repeatedly stated that Petitioners bore the burden of proof and that the

applicant, Magruder, bore no burden. Specifically, the Commission said:

"The second sentence of 10 CSR 40-10.080(3)(B) concerns the allocation of the burden of production on
the issue of whether an applicant’s past noncompliance indicates likely noncompliance in the future. Although
Petitioners argued this as a basis for denying Magruder's expansion permit application in the formal hearing, they do
not raise the Commission's rejection of this ground on appeal.

lsRegulalion 10 CSR 40-10.080(3)(D) provides that the Commission may deny the permit if it "finds, based
upon competent and substantial scientific evidence on the record, that a hearing petitioner's health, safety or
livelihood will be unduly impaired by impacts from activities that the recommended mining permit authorizes.”



The first question to be addressed is simply whether the Petitioners
presented competent and substantial scientific evidence on the record, that a
petitioner's health, safety or livelihood will be unduly impaired by impacts from
quarrying in Bowlin Hollow by the Applicant. Neither [the Director] nor [the]
Applicant carries a burden of proof to establish that the permitted activity will not
unduly impair a petitioner's health, safety or livelthood. Unless petitioners are
able to carry their burden of proof, the expansion of Permit 0086 is to be
approved.

The burden of proof as it relates to the issues raised and the relief sought
by Petitioners is on the Petitioners. The general principle is that the burden of
proof rests on the party bringing the action, the Petitioners in the present case. In
general, the party seeking to establish a claim bears the burden of proof to
establish the entitlement to the claim.

The Applicant did not have the burden to prove that the operation of the
proposed quarry will not unduly impair the health, safety or livelihood of the
petitioners.
The Commission's statements are contrary to the plain language of section 444.773 and 10 CSR
40-10.080(3)(B).” Petitioners bore only the burden of producing sufficient scientific evidence to
establish an issue of fact that the permitted quarrying operations would impact their health,
safety, or livelihood. As the applicant, Magruder bore the burden of persuading the Commission

to rule in its favor by proving that the impact from the permitted quarrying operations would not

unduly impair Petitioners' health, safety, or livelihood.

°Before adopting the hearing officer's recommended order, the Commission questioned him regarding
whether the applicant had the burden of proof. According to the minutes of the Commission’s meeting, the hearing
officer said that "he's read the [s]tatute and regulations regarding this issue and he reads that the burden of proof is
upon the persons bringing the action. He stated the applicant does not have to prove the negative, this is in case
law." The record indicates that the hearing officer advised the parties early in the proceedings that Magruder bore
no burden of proof. In his November 2007 pre-hearing conference order, the hearing officer stated that "[t]he
Applicant has no burden of proof to establish that the permitted activity -- operation of a limestone mine site, a
quarry -- does not impact upon the health, safety or livelihood or any individual or entity."
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Magruder and the Commission argue that the Commuission applied the statute and
regulation properly because its {indings indicate that Petitioners failed to meet their threshold
burden of production. The Commission's {indings, however, were made by a fact-{inder who, by
failing to distinguish between the burden of production and the burden of persuasion, evaluated
Petitioners' evidence under a higher standard--whether or not 1t proved undue impairment--than
the statute and regulation require. Petitioners were entitled to have their evidence judged under
the correct standard--whether or not it established an issue of fact--with the burdens of
production and persuasion properly allocated pursuant to section 444.773 and 10 CSR 40-
10.080(3)(B) and (D).

Because the Commission failed to apply the burden of proof in accordance with the
statute and regulation, its decision was made upon unlawful procedure. Accordingly, we reverse
the Commission's decision granting Magruder the expansion permit and remand the cause to the

Commission for a new hearing.IO

James Edward Welsh, Judge

All concur.

"®In their second point, Petitioners seek reversal of the Commission's decision and a new hearing based
upon the Commission's relying upon unscientific evidence outside the record. Our disposition of Petitioners' first
point renders this point moot.
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